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1. Approval of the agenda and of the minutes of previous meeting 

The agenda and minutes of the previous meeting were approved without additions or 
comments. 

2. Nature of the meeting 

Non Public 

3. Report on the TAAEG subgroup on "Market Surveillance" meeting with 
Member States on investigations; 

The Commission reported on the general outcome of the meeting, in particular on the 
update from the Member States on the national investigations. The Commission 
concluded that most Member States had found diverse emission strategies but refrained 
from stating that these were illegal defeat devices. Some Member States added some 
more updates on their investigations and asked for further clarity on the application of the 
exception to the defeat devices in Article 5. They claimed that there are areas of the 
regulation that require further precision in order to ensure a more uniform interpretation 
of the legislation and to make certain the industry completely understand the boundaries 
under which they are operating. Adding that a guidance is not legally binding and 
therefore it is not enough. 

The Commission's position is that the basic legislation regarding defeat devices – 
definition and prohibition - is sufficiently clear. It should be noted that the exemptions in 
Article 5(2) of Regulation (EC) No 715/2007 are the exceptions to the rule and that the 
burden of proof that these exceptions are legally justifiable lies with the manufacturers 
and must be assessed by the TAA and market surveillance authorities.  

Defeat devices are therefore clearly an enforcement problem. The technical possibility to 
use defeat devices and the legal possibility for exemptions was known to all Member 
States' authorities and Commission services, and no national market surveillance 
authority, technical service or car manufacturer requested more specific technical 
guidance from the Commission  prior to the emission scandal.  

4. Report by Member States on fixes for VW-group and other Defeat Strategies, 
including Declaration from Manufacturers; 

The delegates were informed that VW had been asked to find a solution in order to 
remove all defeat devices from all the affected diesel vehicles. The Commission 
representative asked the Member States to share information as it could contribute to a 
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broader discussion on defeat devices and enable the Commission to address this issue in 
the right manner and to learn lessons for the future.  

5. Application of BES/AES as required in Commission Regulation (EU) 2016/646; 

The Commission representative presented a first draft of the guidance and explained that 
it would be a “living” document updated with recent information. The Commission 
representative also underlined that the draft presented was only to be seen as a proposal 
aiming to start the discussions and welcomed comments and suggestions as well as views 
on the approach from Member States.  

Some Member States noted there were several references to the situation in the US. One 
difference between the US and the EU legislation is that the EPA has the freedom to 
make any testing they want. Despite this wide competence, it was still not the EPA that 
discovered the problem and it actually took them one year to take action after being 
informed about the situation. Consequently, this is a complicated issue to solve. They 
also suggested that the responsibilities of the type-approval authorities should be better 
defined.  

Regarding the application of BES/AES as required in Commission Regulation (EU) 
2016/646, the Commission initially noted that the rules apply for new types from 16 May 
2016. On the subject of extensions of type-approval, the Commission was of the opinion 
that such possibilities would be at the disposal of the type-approval authority. 
Consequently, manufacturers are obliged to declare their emission strategies under the 
current law.  

6. Changes to Regulation 692/2008 for strengthening rules on Defeat Devices and 
practical guidance; 

In reply to questions from the Member States, the Commission explained that the 
definition of defeat device is clear and covers both illegal and legal defeat devices. The 
exceptions should be applied narrowly; the burden of proof lays on the manufacturer that 
wishes to apply them. It was further explained there is an obligation for the Member 
States to implement the ban of defeat devices effectively. The Member States have to 
implement and fulfil this obligation in the light of the principle of sincere cooperation. If 
a request to the manufacturer to disclose these strategies is an effective mean to 
implement the ban of defeat devices and fulfil this obligation, it is encouraged from a 
Union law perspective. Consequently, this can be seen as already being a part of the 
current legislation.  

Some Member States informed that in the wake of the VW scandal, they sent out letters 
to the manufacturers asking if their vehicles were equipped with defeat devices. The 
manufacturers replied they did not use any defeat devices, or in cases where suspicious 
cases were found that they were legal under the exceptions of Article 5.  

Lastly, the Commission welcomed information from the Member States on where the 
type-approval authorities encountered problems in judging the legality of defeat devices, 
their experiences of Article 5 and what they considered to be the most useful in terms of 
further clarification in order to take them into account in building the guidance.  

7. Discussion on Member States reporting obligations under emission legislation; 

The Commission representative presented the reporting obligations under the emission 
legislation and asked the Member States to report back on the relevant points. The 
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Commission will send a follow up in writing and suggest which reporting obligations are 
the most crucial.  

8. AOB 

A Member State submitted a question on the application of the MAC Directive 
2006/40/EC, in particular whether or not Small-Series vehicles fitted with an air-
conditioning system designed to contain fluorinated greenhouse gases with a global 
warming potential higher than 150 may still be registered beyond 1 January 2017. This in 
light of the possibility to still grant system type-approval for such vehicles up to 31 
December 2016. The Commission representative clarified that there are no further 
exemptions as regards the registration and validity of Certificates of Conformity for such 
vehicles and such vehicles may thus no longer be registered.  

 Another Member State submitted a question on start/stop system deactivation button, in 
particular if the deactivated mode shall return to a default “on” mode after ignition off/on 
cycle. The issue had previously been discussed on November 2015 and on May 2016 in 
TAAM sessions leading to diverging views between some Member States. The 
Commission noted that use of such buttons is not necessarily foreseen in legislation, but 
not prohibited either. The Commission further stated that a start/stop deactivation mode 
should always return to the normal standard operation mode after ignition off/on cycle. 
Vehicles fitted with a toggle-type switch that would remain in one mode or another shall 
therefore have to be tested in the worst case “off” mode. 

Conclusions/recommendations/opinions 

The Commission is planning a comprehensive guidance document on the application of 
AES and Defeat device investigation that would provide additional interpretation of the 
already clear rules on this issue. Member States would have preferred a legally binding 
document, but the Guidance needs to be regularly updated with new findings and as such 
it cannot be a legal text that requires a lengthy procedure for updating it.  

Next steps 

The Guidance will be further developed within the year. 

Next meeting 

15 February 2017 

List of participants 

The following Members States were present : BE, DE, EE, ES; FR; IRL;IT, HU, MT, 
NL, AUT, PL, RO, SK, FI; SE, UK  

EFTA : NO 


